CONGR:eSS  HAS  NO  CONSTITUTIONAIy  POWI^R  TO  COIN 


money  and  make  it  a  fui/i,  tender  in  the 
payment  of  debt,  except  on  the  basis  of 
the  commerciai,  or  intrinsic  vai<ues  of  the 
m:^tai,s  coined. 

Among  the  enumerated  objects  to  be  attained  by  the  formation 
of  the  constitution  are  the  following,  to  wit : — "  to  establish  justice,'' 
to  "  promote  the  general  welfare,"  and  to  "  secure  the  blessings  of 
liberty  to  ourselves  and  our  posterity." 

At  the  threshold,  let  us  ask  if  justice  "  can,  in  any  conceivable 
way,  be  promoted  or  "established"  among  the  people  of  the 
United  States  b}^  a  legislative  edict  which  plainly  and  confessedly 
transfers  one-half  of  their  property  from  one  class  of  our  people  to 
another  class.  If  it  be  said  that  Congress  by  the  enactment  of 
bankruptcy  laws  may  accomplish  the  same  end,  I  reply  that  bank- 
ruptcy laws  are  not  "bills  of  attainder."  They  are  not  acts  of 
usurpation.  They  must  be  administered  in  the  courts  and  under 
the  forms  and  sanctions  of  judicial  procedure.  Such  laws  are 
required  by  the  constitution  to  be  "  uniform  " — uniform  territorially 
and  uniform  as  to  the  classes  and  persons  to  be  affected  by  their 
administration.  If,  in  the  execution  and  enforcement  of  bank- 
mptcy  laws,  the  debtor  is  finally  discharged  from  a  part  of  his 
obligations  without  actual  payment,  it  is  only  done  after  judicial 
inquiry,  and  after  a  finding  of  the  fact  in  the  courts  of  law  that  the 
debtor  is  unable  to  pay ;  that  his  inability  to  do  so  is  untainted  by 
fraud,  and  that  his  release,  while  alike  beneficial  to  himself  and 
the  community,  will  not  be  prejudicial  or  injurious  to  his  creditors. 
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If  Congress  can  constitutionally  declare  that  371J  grains  of 
silver,  regardless  of  its  intrinsic  value,  shall  be  worth  as  much  as 
^^tVo  gi'^iiis  of  gold,  and  that  coins  containing  these  amounts 
respectively  shall  be  accepted  as  a  full  dollar  in  the  discharge  of 
debts  and  in  all  other  commercial  transactions  among  the  people,  it 
follows,,  as  a  matter  of  course,  that  Congress  may,  in  its  discretion, 
declare  that  25  grains  of  silver,  commercially  worth  3J  cents,  shall 
be  of  equal  value  with  the  gold  dollar.  The  enactment  of  such  a 
law,  if  conformable  to  the  constitution,  would  certainly  operate  to 
confiscate  by  legislative  edict  about  96J  per  cent,  of  the  total 
indebtedness  of  the  country ;  or  more  appropriately  I  should  say, 
it  would  take  that  amount  from  the  holders  of  all  subsisting 
obligations  and  transfer  it  to  the  debtors.  It  would  enable  all 
banks  to  pay  their  depositors  in  full  with  3^  per  cent,  of  the 
amount  they  agreed  to  pay.  And  the  same  is  true  in  respect  of 
insurance  companies  and  building  associations ;  and  the  employers 
of  labor  would,  in  the  same  manner,  be  authorized  to  take  acquittance 
from  the  honest  demands  of  labor.  If  this  power  exists,  the 
government  itself  may  legall}^  discharge  its  whole  debt  by  paying 
to  the  holder  of  its  bonds  3 J  per  cent,  of  their  par  value.  The 
government  debt  is  all  payable  in  coin,  but  if  the  government  can 
itself  make  the  coins  for  its  discharge  and  fix  by  law  the  value  of 
the  coins  so  made,  of  course  a  single  hundred  dollars'  worth  of 
silver  may  suffice  to  liquidate  the  whole  twelve  hundred  million 
dollars  of  its  existing  debt. 

All  this  extraordinary  power  is  claimed  to  be  derived  from  the 
authority  delegated  to  Congress  "to  coin  money,  regulate  the 
value  thereof,  and  of  foreign  coin,  and  fix  the  standard  of  weights 
and  measures." 

In  what  sense  did  our  forefathers  use  the  word  "regulate"  ? 

If  we  take  our  old  colonial  history,  the  proceedings  of  Con 
gress  under  the  Articles  of  Confederation,  the  condition  of  the 
currency  when  the  above  clause  was  inserted  into  the  constitution, 
the  speeches  and  acts  of  public  men  contemporaneous  with  the 
formation  of  the  instrument,  together  with  the  legislation  and 
proceedings  of  our  National  Congress  from  1792  down  to  1878, 
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there  can  be  no  doubt  about  the  extent  and  meaning  of  this  coin- 
age clause  of  the  constitution. 

From  that  portion  of  this  history  which  precedes  the  adoption 
of  the  constitution,  it  is  clear  that  the  coins  expected  to  be  made 
and  used  under  the  constitution  should  consist  of  gold,  silver,  and 
copper.  This  is  gathered  from  the  report  of  the  great  financier, 
of  the  revolutionary  era,  Robert  Morris,  made  in  1782,  on  the  sub- 
ject of  foreign  coins  and  the  establishment  and  regulation  of  an 
American  mint.  Mr.  Jefferson's  "  Notes  on  the  establishment  of  a 
money  mint  and  of  a  coinage  for  the  United  States,"  prepared  and 
published  about  the  same  time,  clearly  demonstrate  the  same  fact. 
The  report  of  the  Grand  Committee  of  Congress  on  the  subject  of 
the  "  Money  unit,"  in  1785,  and  the  report  of  the  Board  of  Treas- 
ury in  1786  fully  confirm  the  statement,  not  only  that  coins  of  gold, 
silver  and  copper  v^ere  contemplated,  but  that  these  coins  vi^ere  to 
be  so  made,  constructed,  "  regulated,"  if  you  please,  as  to  express 
their  commercial  value.  The  idea  of  coining  money  on  a  false  or 
fictitious  value  was  not  then  entertained  by  anybody.  It  seems 
not  to  have  occurred  to  the  authors  of  these  papers  that  such  a 
thing  as  legal  value,  separate  and  apart  from  commercial  value, 
could  exist.  Mr.  Morris  indeed  simply  predicated  the  superiority 
of  stamped  coins  as  money  over  bullion  upon  the  fact  that  "  the 
standard  of  coins  is  presumed  to  hejust,''^ — that  is,  based  on  intrin- 
sic or  market  values,"  and  consequently  he  said  "  they  are  received 
without  the  delays  and  expense  of  assaying."  And  Mr.  Jefferson, 
to  make  the  conclusion  still  clearer,  declared  that,  in  coining  money, 
justice  demands  that  we  "disregard  legal  proportions  altogether," 
and  that  we  must  ascertain  the  "  market  price  of  the  metals  to  be 
coined  in  the  several  countries  with  which  we  shall  be  principally 
connected  in  commerce  and  take  an  average  from  them."  In  the 
report  of  the  Grand  Committee  of  Congress  in  1785,  the  first  of  the 
four  propositions  discussed  is  the  comparative  commercial  values 
of  gold  and  silver. 

In  the  celebrated  report  of  Mr.  Hamilton,  the  then  Secretary 
of  the  Treasury  in  1791,  made  at  the  special  instance  of  Congress, 
concurred  in  and  approved  by  Mr.  Jefferson,  and  on  which  report 
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our  first  coinage  act  of  April  2,  1792,  was  predicated,  it  became 
necessary  of  course  to  give  practical  interpretation  to  this  clause  of 
the  constitution. 

In  this  report  it  is  said,  "  there  is  scarcely  any  point  in  the 
.  economy  of  national  affairs  of  greater  moment  than  the  uniform 
preservation  of  the  intrinsic  value  of  the  money  unit.  On  this  the 
security  and"  steady  value  of  property  essentially  depend."  It  will 
be  remembered  that  Mr.  Hamilton  recommended  in  this  paper,  and 
Congress,  in  its  legislation,  followed  the  recommendation,  that  the 
^xact  commercial  value  of  both  gold  and  silver  be  ascertained  and 
that  the  unit  be  affixed  to  both  metals.  He  realized,  and  stated 
with  his  usual  ability,  the  superiority  of  gold,  both  as  money  and 
as  a  standard  of  value,  but  the  comparative  value  of  gold  and  silver 
throughout  the  world  had  then  been  uniform  for  so  great  a  period,  it 
was  hoped  that  the  double  standard  could  be  safely  adopted.  This 
was  clearly  and  confessedly  a  concession  to  the  extensive  use  in  the 
United  States  of  foreign  silver  coins  already  received  from  Spain, 
France  and  England,  with  the  current  values  of  which  the  people 
had  become  familiar. 

It  was  feared  and  so  stated  by  Mr.  Hamilton  that,  in  the 
future,  changes  might  take  place  in  the  comparative  value  of  the 
two  metals,  to  be  occasioned  probably  by  the  fluctuations  of  silver. 
But  it  was  suggested  that  no  great  harm  could  result  from  such 
changes  in  value  "if  care  be  taken  to  regulate  the  proportion 
between  them  with  an  eye  to  their  average  commercial  value." 

This  language  shows  that  the  word  "  regulate  "  was  not  then 
used  in  the  sense  of  arbitrarily  establishing  or  fixing  values  by  law, 
but  only  in  the  sense  of  ascertaining  and  declaring  the  quantity  of  each 
"metal  necessary  to  make  equality  of  commercial  or  market  value  in 
the  respective  coins.  He  points  out  and  enforces  the  necessity, 
under  this  power  to  coin  money,  of  keeping  constant  guard  against 
depreciation  in  the  market  value  of  the  metal  coined,  and  of  so 
changing  the  laws  from  time  to  time  as  to  adjust  or  "regulate" 
the  coinage  values  according  to  bullion  values  as  ascertained  in  the 
markets  of  the  world.  An  abundant  and  sufficient  reason  for  such 
action  is  explicitly  stated  by  Mr.  Hamilton  as  follows :—" one  con- 
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sequence  of  overratiDg  either  metal,  in  respect  to  the  other,  is  the 
banishment  of  the  one  that  is  undervalued."  And  the  corollary  is 
equally  well  stated  as  follows,  to  wit : — "it  is  evident  that  as  often  as 
a  country  which  overrates  either  of  the  metals  receives  a  payment  in 
that  metal,  it  gets  a  less  actual  quantity  than  it  ought  to  do,  or  less 
than  it  would  do,  if  the  rate  were  a  just  one."  He  therefore  neces- 
sarily concludes  that  the  legal  and  market  value  must  be  the  same. 

In  the  light  of  contemporaneous  history,  therefore,  it  seems 
clear  that  the  constitution  did  not  intend  to  authorize  the  proposed 
coinage  of  silver  at  double  its  intrinsic  value. 

I  put  aside  the  newly  discovered  claim  that  the  present  disparity 
in  commercial  values  of  the  two  metals  is  rather  the  result  of  ap- 
preciation of  gold  than  depreciation  of  silver.  Mr.  Jefferson's  rule 
for  determining  values  is  the  only  rational  or  reliable  one,  to  wit : 
the  "  market  price  of  the  metals  (the  bullion  price)  in  the  several 
countries  with  which  we  shall  principally  be  connected  in  com- 
merce." If  we  take  the  established  and  admitted  market  value  of 
to-day,  the  silver  dollar  proposed  to  be  coined  is  worth  only 
cents,  while  the  coined  gold  dollar  is  worth  a  full  dollar  in  the 
form  of  bullion. 

We  annually  sell  to  England  from  two  to  thrfee  hundred  mil- 
lion dollars'  worth  of  our  products  over  and  above  the  value  of 
products  purchased  from  her,  which  compels  her  to  pay  us  this 
excess  in  coin  or  its  equivalent.  If  we  should  provide  by  vicious 
legislation  that  this  balance  can  be  paid  in  silver  at  doable  its 
commercial  value,  our  loss  of  course  is  equal  to  the  half  of  this 
total  excess,  thereby  making  true  the  quoted  statement  of  Mr. 
Hamilton,  that  "  as  often  as  a  country  which  overrates  either  of 
the  metals  receives  a  payment  in  that  metal,  it  gets  a  less  actual 
quantity  than  it  ought  to  do,  or  less  than  it  would  do,  if  the  rate 
were  a  just  one." 

The  entire  legislation  of  our  National  Congress  from  1792 
down  to  1878  tends  to  illustrate  and  enforce  the  views  I  have 
already  expressed  in  regard  to  the  extent  and  meaning  of  the  coin- 
age provision  of  our  constitution. 

The  coinage  acts  of  1834  and  1837  followed  directly  in  the 


6 


line  of  Mr.  Hamilton's  suggestions  that  whenever  the  relative  pro- 
portions in  the  value  of  bullion  (what  is  now  familiarly  known  as 
the  ratio  of  values)  shall  be  disturbed  by  fluctuations  in  the  mar- 
kets of  the  commercial  world,  the  coinage  laws  must  at  once  recog- 
nize and  accept  the  fact.  It  is  generally  believed  that  the  act  of 
1792,  w^hen  passed,  properly  adjusted  the  ratio  of  market  value 
between  gold  and  silver  at  15  to  1;  and  that  the  admitted  disparity 
between  them  had  increased  to  nearly  16  to  1  before  1834.  But 
whether  the  difference  arose  from  a  mistake  in  1792,  or  in  a  change 
of  market  values  occurring  since  that  time,  the  difference  was  in- 
tended to  be  carefully  adjusted — that  is,  "  regulated  — by  these 
acts  of  1834-37.  The  sole  object  was  to  re-adjust  commercial  values 
in  order  to  prevent  the  expulsion  of  gold. 

In  this  legislation  the  most  diligent  efforts  were  made  to  find 
beyond  the  possibility  of  fractional  error,  the  market  values  of  gold 
and  silver  bullion,  and  strictly  to  adapt  the  respective  coins  to 
their  intrinsic  values ;  for  otherwise  it  was  now  clear,  as  Mr.  Ham- 
ilton had  predicted  in  1791,  that  the  double  standard,  the  experi- 
ment of  1792,  could  not  be  maintained.  The  ratio  of  1  to  15.98841, 
usually  known  as  16  to  1,  was  adopted,  as  the  result  of  long  and 
careful  investigation,  based,  as  supposed,  on  a  construction  of  the 
constitution  such  as  I  now  present.  It  took  only  sixteen  years 
more  of  experience  to  convince  the  American  people  that  a  double 
standard  of  value  is  impracticable. 

Either  from  error  of  judgment  in  fixing  the  ratio  of  1837,  or 
because  of  fiuctuations  occurring  subsequently,  it  became  apparent 
to  every  one  before  1853  that  no  domestic  silver  coins  remained  in 
the  country.  Hence  the  coinage  act  of  1853  boldly  cut  loose  from 
all  pretence  of  a  double  or  mixed  standard  of  value.  It  pro- 
claimed gold  as  the  sole  standard  and  provided  for  silver  coins 
only  as  tokens  of  value.  Having  reduced  these  subsidiary  silver 
coins  in  value,  slightly  below  the  par  of  gold,  for  the  avowed  pur- 
pose of  keeping  them  at  home  for  the  convenience  of  the  people  in 
making  change,  they  were  no  longer  made  a  legal  tender,  but  limited 
to  the  payment  of  not  exceeding  five  dollars.  It  never  occurred  to 
the  statesmen  of  1853  that  any  coins  carrying  an  intrinsic  value 
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less  than  their  bullion  value  could  or  should  be  made  a  general 
tender  in  commercial  transactions. 

The  great  development  of  national  industries  immediately  follow- 
ing this  act  of  1853,  the  revival  of  business  activities,  the  reawaken- 
ing of  private  industry  and  energy,  and  the  marvelous  increase  in 
national  wealth  and  individual  prosperity,  sufficiently  attest  the 
wisdom  of  this  legislation.  Perhaps  the  greatest  of  all  the  calami- 
ties of  the  rebellion  of  1861  was  the  necessity,  or  supposed  neces- 
sity, of  departing  from  a  policy  which,  if  adhered  to  up  to  the 
present  time,  would  have  furnished  us  a  gold  standard  more  abun- 
dant, if  possible,  than  the  wildest  demands  of  populistic  dreams. 
But,  however  calamitous  may  have  been  the  issue  of  government 
notes,  far  worse  will  be  the  enforced  circulation  of  coins  at  a  value 
below  their  market  worth.  The  greenback  was  a  promise  by  the 
government  to  f)ay.  It  always  had  value  proportionate  to  the  final 
ability  of  the  government  to  redeem  it  in  gold.  The  free  coinage 
of  silver  begins  with  a  depreciation  of  one-half  its  par  value  and 
carries  no  promise  of  redemption,  either  by  the  government  or  by 
him  who,  by  the  aid  of  the  government,  is  enabled  to  defraud,  cheat 
and  oppress  his  neighbor. 

The  coinage  act  of  1873  was  only  a  return  to  the  legislation 
of  1853.  It  simply  admitted  again  the  impossibility  of  maintaining 
a  double  standard  of  values,  and  proclaimed  the  preference  of  gold 
over  silver  as  the  best  single  standard. 

It  is  therefore  clear  that  until  the  Bland  act  of  1878  there  are 
no  debates  of  Congress,  no  public  archives,  no  speech  of  any  one 
rising  to  the  dignity  of  statesman,  to  disturb  the  uniform  construc- 
tion originally  placed  on  the  constitution  by  those  who  assisted  in 
forming  it,  and  by  those  called  upon  to  interpret  it  for  eighty-nine 
years  of  our  national  existence. 

But,  setting  aside  all  the  aids  of  past  history  and  overlooking, 
if  possible,  the  absolute  absurdity  of  attempting  a  double  standard 
on  any  other  basis  than  that  of  commercial  values,  let  us  see  what 
is  the  fair,  reasonable  and  natural  meaning  of  the  words  themselves. 
The  power  is  "to  coin  money,  regulate  the  value  thereof,  and  of 
foreign  coin.''    In  other  words,  it  is  to  make  coins  and  to  regulate 
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the  value  thereof,  and  also  to  regulate  the  value  of  coins  coming 
from  abroad  for  products  exported. 

The  claimants  for  a  cheap  or  depreciated  coinage  are  forced  to 
construe  the  word  "regulate"  as  meaning  "to  make,"  "establish," 
"create,"  or  "arbitrarily  fix."  If  the  framers  of  the  constitution 
had  intended  to  invest  Congress  with,  such  arbitrary  power,  why 
did  they  not" use  the  appropriate  words  to  express  their  purpose? 
The  power  to  regulate  the  value  of  foreign  coins  is  the  same  as  the 
power  to  regulate  the  value  of  domestic  coins.  Can  it  be  imagined 
that  Congress  was  or  is  now  invested  with  power  to  declare  or  fix 
any  value  on  foreign  coins  other  than  their  intrinsic  value  as  ascer- 
tained by  tests  of  critical  assays'? 

The  exercise  of  such  a  power  at  that  date  would  have  been  suffi- 
cient to  change  the  whole  course  of  American  trade  and  commerce 
from  one  n  ition  to  another.  And  its  exercise  in  respect  of  domestic 
coinage  could  be  made  to  operate  against  entire  sections  of  the 
Union  by  suddenly  furnishing  the  means  of  liquidating  accumulated 
credits  by  coins  of  fictitious  value. 

The  several  States,  anterior  to  the  constitution,  by  the  most 
oppressive  tender  laws,  had  forced,  not  only  upon  their  own  citi- 
zens, but  upon  the  people  of  their  sister  States,  depreciated  and 
worthless  currency  of  every  conceivable  kind.  One  of  the  chief 
objects  of  the  constitution  was  to  put  an  end  forever  to  this  system 
of  fraud  and  oppression.  In  order  to  terminate  these  abuses,  it 
was  provided  in  the  constitution  that  no  State  after  its  adoption 
should  "coin  money  or  emit  bills  of  credit."  In  the  past  these  bills 
of  credit  had  constituted  a  most  prolific  source  of  currency  evils 
and  a  most  oppressive  and  scandalous  means  of  discharging  debts 
without  the  payment  of  a  dollar.  It  was  further  provided  in  the 
constitution  that  no  State  should  "  make  anything  but  gold  and 
silver  coin  a  tender  in  payment  of  debt." 

Congress  was  to  possess  the  sole  power  to  coin  money.  Two 
of  the  metals  intended  to  be  coined  were  clearly  to  be  gold  and 
silver.  If  two  metals  were  to  be  coined,  it  was  absolutely  necessary, 
in  doing  so,  to  ascertain  the  values  of  each,  and  to  place  in  the  coins 
made  a  sufficient  quantity  of  bullion  to  make  their  values  equal  and 
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uniform.  The  authority  to  do  this  is  found  in  the  word  "regulate." 
To  regulate  is  not  to  roake  or  establish.  It  is  simply  to  adjust 
something  already  made  or  created.  It  was  correctly  assumed  that 
commerce  alone  must  establish  the  relative  values  of  gold  and  silver, 
and  nothing  was  left  to  Congress  except  to  "regulate" — that  is,  to 
adjust  those  values  one  to  the  other. 

Both  the  history  of  the  country  and  the  words  of  the  consti- 
tution indicate  the  objects  sought  to  be  obtained.  Both  Congress 
and  the  States  had  issued  worthless  currency  to  their  own  disgrace 
and  to  the  ruin  of  the  people.  A  new  nation  had  been  organized. 
Old  things  were  to  be  put  aside.  Fraud  and  injustice  could  no 
longer  be  excused  or  condoned  on  the  plea  of  necessity.  The 
principles  of  the  great  Declaration  of  Independence  had  triumphed. 
Every  man  was  to  be  protected  in  his  person  and  his  property. 
He  must  no  longer  be  plundered  by  arbitrary  acts  of  Congress  or 
of  States.  He  could  no  longer  "  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law."  And  before  property  could 
be  taken,  even  for  the  public  use,  just  compensation  must  be 
rendered. 

If  the  coinage  clause  of  the  constitution  admits  of  the  con-, 
struction  now  placed  on  it  by  a  strong  and  powerful  party  strug- 
gling for  possession  of  the  government,  all  these  guaranties  against 
injustice,  tyranny  and  oppression  are  vain  and  nugatory. 

It  cannot  be  so.  The  language  of  the  constitution  is  plain 
and  perfectly  appropriate  to  the  objects  sought.  The  purpose  was 
an  honest  and  stable  currency  based  on  intrinsic  values  of  the 
metals  coined,  and  any  other  construction  is  strained  and  un- 
reasonable. 

The  Supreme  Court  of  the  United  Slates  is  a  co-ordinate 
branch  of  the  government  equal  to  either  of  the  other  two  branches 
within  the  sphere  of  its  authority.  Its  power  extends  to  all  cases 
arising  under  the  constitution  and  laws  of  the  United  States.  And 
if  Congress  shall  so  far  forget  its  own  honor  and  its  duty  to  the 
people  as  to  pass  such  a  law,  I  do  not  believe  that  this  great 
tribunal  will  prove  recreant  to  its  trust.  It  has  in  all  its  history 
been  the  guardian  and  protector  of  the  peoples'  rights.    The  sources 
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of  criticism  against  the  court  so  far  have  served  only  to  emphasize  the 
purity  and  wisdom  of  its  judgments.  Its  expositions  of  the  consti- 
tution have  lighted  the  path  along  which  the  nation  has  moved 
onward  in  its  rapid  advance  to  wealth,  dignity  and  power.  Buoyed 
and  sustained  by  the  confidence  and  affections  of  the  people,  whose 
interests  and  honor  have  ever  been  safe  in  its  hands,  it  cannot 
hesitate,  if  agaia  necessary,  to  protect  the  nation  from  disgrace  and 
its  citizens  from  dishonor  and  shame. 


